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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



GARY MICHAEL LOW 



Plaintiff, 



v. 



NATIONAL TRANSPORTATION SAFETY BOARD 
490 L'Enfant Plaza, SW 
Washington, DC 20594 

Defendant. 




COMPLAINT 



COMPLAINT FOR INJUNCTIVE RELIEF 




ED W 

APR 1 8 2006 




U.S.D.C. S.D. N.Y. 
CASHIERS 



1 . This is an action under the Freedom of Information Act ("FOIA"), 5 U.S.C. § 
552, for injunctive and other appropriate relief and seeking the disclosure and release of agency 
records improperly withheld from plaintiff by defendant National Transportation Safety Board. 

Jurisdiction and Venue 

2. This Court has both subject matter jurisdiction over this action and personal 
jurisdiction over the parties pursuant to 5 U.S.C. § 552(a)(4)(B). This court also has jurisdiction 
over this action pursuant to 28 U.S.C. § 1331 and the Air Transportation Safety and Systems 
Stabilization Act, Public Law No. 107-42, 115 Stat. 230 (the "Act"), Section 408(b)(3). Venue 
lies in this district under the Act, Section 408(b)(3). 

3. Plaintiff Gary Michael Low, as Representative of the Estate of his daughter, Sara 
Elizabeth Low, and on behalf of the individual beneficiaries of her estate, Gary Michael Low, 
Bobbie Jean Low and Rebecca Alyson Low, is a plaintiff in In Re: September 11 Litigation, C.A. 
No. 21 MC 97 (AKH). 
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4. Defendant National Transportation Safety Board ("NT SB") is an independent 
administrative agency of the government of the United States. NTSB is an agency within the 
meaning of 5 U.S.C. § 552 (e). 

Plaintiffs' FOIA Request and Defendant's Failure to Respond 

5. By letter to defendant dated September 24, 2004, Mary Schiavo, attorney for 
plaintiff, submitted a FOIA request for information concerning four aircraft hijacked on 
September 11, 2001. The request sought copies of flight data recorders on American Airlines 
Flight 77 and United Airlines Flight 93, cockpit voice runs on Flight 93, twelve NTSB reports 
cited in the final report of the National Commission on Terrorist Attacks upon the United States 
("9/1 1 Commission") and other materials. The complete administrative record is attached hereto 
as Exhibit A. 

6. On October 15, 2004, defendant responded to plaintiffs September 24 request in 
four separate letters corresponding to individual hijacked flights. Defendant assigned reference 
numbers to each request (FOIA #20050013-20050016) and stated that "[y]our request will be 
processed in accordance with your inquiry." Plaintiff has received no further communication 
from defendant. 

7. Plaintiffs counsel contacted defendant telephonically on multiple occasions in 
February 2006, leaving two voice messages with defendant's FOIA office. On February 23, 
2006, Michael Eisner, an attorney also representing plaintiffs in In Re: September 11 Litigation, 
wrote to Ms. Lyn Donaldson, Chief FOIA Officer at NTSB, inquiring about the status of the 
pending request. Despite these attempts, defendant has not contacted plaintiff. 

8. Although plaintiff initiated the FOIA request nearly eighteen months ago, 
defendant has failed to fulfill the minimum requirements set forth in 5 U.S.C. § 552. Defendant 
has not rendered a determination or even informed plaintiff whether responsive records exist 
within the twenty (20) working days afforded by law. Absent such a determination, plaintiff 
lacks the recourse of an administrative appeal pursuant to 5 U.S.C. § 552(a)(6)(A)(i). 
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9. Plaintiff has exhausted all remedies vis-a-vis defendant. 

1 0. Defendant has wrongfully withheld the requested records from plaintiff. 

Requested Relief 
WHEREFORE, plaintiff prays that this Court: 

A. order defendant to disclose the requested records in their entireties and make copies 
available to plaintiff; 

B, provide for expeditious proceedings in this action; 

C. award plaintiff its costs and reasonable attorneys fees incurred in this action; and 

D, grant such other relief as the Court may deem just and proper. 



Dated: New York, New York 
April 18, 2006 

Respectfully submitted, 



HANLY CONROY BIERSTEIN SHERIDAN 
FISHER & HAYES, LLP 



By: ^^g^fc^r 

YM L^anly, Jr., EsqT(PH-5486) 
Qayne Conroy, EsqL(iC-861 1) 
Andrea Bierstein (AB-4618) 
1 1 2 Madison Avenue 
New York, NY 10016-7416 
(212) 784-6402 (Direct) 
(212) 784-6400 (Main) 
(212) 784-6420 (Facsimile) 

-and- 
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Michael E. Eisner, Esquire (ME-8337) 

Ronald L. Motley, Esquire 

Don Migliori, Esquire 

Jodi Westbrook Flowers, Esquire 

Mary Scbiavo, Esquire 

Motley Rice LLC 

28 Bridgeside Boulevard 

Post Office Box 1792 

Mount Pleasant, SC 29465 

Telephone: (843)216-9000 

ATTORNEYS FOR PLAINTIFF 
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Exhibit A 
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September 24, 2004 

The National Transportation Safety Board 
Attention: FOIA Officer, RE-5 1 
490 I/Enfant Plaza, S.W. 
Washington, DC 20594-2000 

To Whom It May Concern: 

This is a request pursuant to 5 USC 552 and 28 CFR Part 1 6, to the National 
Transportation Safety Board. I am an attorney representing Plaintiffs in the 
, September 1 1 civil suit, Burnett, et al v. alBaraka investment, et al, Case 
Number 1:02CV01616 and Plaintiffs in September 1 1 Litigation Civil Action No. 
21MC97(AKH). 

Specific Requests 

I am requesting copies of the flight data recorders (FDR) for AA Flight 77 and 
UA Flight 93 as well as the cockpit voice runs (CVR) for UA Flight 93 that are 
kept in the NTSB CVR/FDR vault I would like to request all reports generated 
concerning these FDR's and CVR. 

In addition, I would like to request the following reports: 

• NTSB report, "Specialist's Factual Report of Investigations-Digital Flight 
Data Record" for United Airlines Flight 93, believed to be dated 2/1 5/02. 

• NTSB report "Specialist's Factual Report of Investigations-Digital Flight 
Data Record" for United Airlines Flight 175, believed to be dated 2/1 5/02. 

• NTSB report, "Specialist's Factual Report of Investigations-Digital Flight 
Data Record" for American Airlines Flight 11, believed to be dated 
2/15/02. 
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• NTSB report, "Specialist's Factual Report of Investigations-Digital Flight Data Record" 
for American Airlines Flight 77, believed to be dated 2/1 5/02. 

• NTSB report, "Air Traffic Control Recording" for United Airlines Flight 93, believed to 
be dated 12/21/01. 

e NTSB report, "Air Traffic Control Recording" for United Airlines Flight 175, believed to 
be dated 12/21/01. 

• NTSB report, "Air Traffic Control Recording" for American Airlines Flight 11, believed 
to be dated 12/21/01. 

• NTSB report, "Air Traffic Control Recording" for American Airlines Flight 77, believed 
to be dated 12/21/01. 

• NTSB report, "Flight Path Study" for United Airlines Flight 93, believed to be dated 
2/19/02. 

• NTSB report, "Flight Path Study" for United Airlines Flight 1 75, believed to be dated 
2/19/02. 

• NTSB report, "Flight Path Study" for American Airlines Flight II, believed to be dated 
2/19/02. 

• NTSB report, "Flight Path Study" for American Airlines Flight 77, believed to be dated 
2/19/02. 

Materials and Shipment 

If you deny all or part of this request, please cite the specific exemptions you believe justify your 
. refusal to release the information and notify me of your appeal procedures available under law. 
In excising material, please "black out" rather than "white out " or "cut out." Please respond to 
this request within 20 working days as provided for by law. 

I agree to pay whatever fees are incurred to complete this request. However, I request that prior 
to your incurring any fees in excess of SI000 that I be advised of the total estimate. 

Thank you for your consideration in this matter. 

Yours truly, 
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National Transportation Safety Board 

Washington, D.C, 20594 



October 15, 2004 



Ms. Mary Schiavo 
Motley & Rice, LLC 
28 Bridgeside Blvd. 
P.O. Box 1792 

Mt. Pleasant, South Carolina 29465 

Re: Freedom of Information Act (FOIA) Request 



Dear Ms. Schiavo: 

This acknowledges receipt of your FOIA request of September 24, 2004, 
concerning an aviation accident that occurred on September 11, 2001 in Arlington, 
Virginia. 

Your request will be processed. in accordance with your inquiry. Please refer 
to the FOIA number listed above to inquire about the status of your request. 



FOIA #20050013 



NTSB FOIA Office (RE-51) 
490 L'Enfaht Plaza East. S.W. 
Washington, D.C. 20594 
(202)314-6540 



sr 



RECEIVED 
OCT J 8 m 
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National Transportation Safety Board 

Washington, D.C. 20594 



October 15, 2004 



Ms. Mary Schiavo 
Motley & Rice, LLC 
28 Bridgeside Blvd. 
P.O. Box 1792 

Mt. Pleasant, South Carolina 29465 

Re: Freedom of Information Act (FOIA) Request 
FOIA # 20050014 

Dear Ms. Schiavo: 

This acknowledges receipt of your FOIA request of September 24, 2004, 
concerning an aviation accident that occurred on September 11, 2001 in 
Shanksvilie, Pennsylvania. 

Your request will be processed in accordance with your inquiry. Please refer 
to the FOIA number listed above to inquire about the status of your request. 



NTSB FOIA Office (RE-51) 
490 L'Enfant Plaza East, S.W. 
Washington, D.C. 20594 
(202) 314-6540 



RECEIVED RECEMgo 
OCT f fl 2004 OCJ '/% m\ 
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Ms. Mary Schiavo 
Motley & Rica, LLC 
28 Bridgeside Blvd. 
P.O. Box 1792 

Mt. Pleasant, South Carolina 29465 

Re: Freedom of Information Act (FOIA) Request 
FOIA# 20050015 

Dear Ms. Schiavo: 

This acknowledges receipt of your FOIA request of September 24, 2004, 
concerning an aviation accident that occurred on September 11, 2001 in New York 
city, New York. 

Your request will be processed in accordance with your inquiry. Please refer 
to the FOIA number listed above to inquire about the status of your request. 




National Transportation Safety Board 

Washington, D.C. 20594 



October 15, 2004 



NTSB FOIA Office (RE-51) 
490 L'Enfant Plaza East, S.W 
Washington, D.C. 20594 
(202) 314-6540 



sr 
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National Transportation Safety Board 

. Washington, D.C. 20594 



October 15, 2004 



Ms. Mary Schiavo 
Motley & Rice, LLC 
28 Brtdgeside Blvd. 
P.O. Box 1792 

Mt. Pleasant. South Carolina 29465 

Re: Freedom of Information Act (FOIA) Request 
FOIA# 2005001 6 

. Dear Ms. Schiavo: 

This acknowledges receipt of your FOIA request of September 24, 2004, 
concerning an aviation accident that occurred on September 1 1 , 2001 in New York 
City, New York. 

Your request will be processed In accordance with your inquiry. Please refer 
to the FOIA number listed above to inquire about the status of your request. 



NTSB FOIA Office (RE-51) 
490 L'Enfant Plaza East, S.W. 
Washington, D.C. 20594 
(202) 314-6540 - 



si 



RECEIVED 
OCT 18 2MH 
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MotleyRice 

Michael E. Eisner 
Licensed in SC, VA, NY 
DIRECT DIAL 843.21 6.9250 
DIRECT FAX 843.216.9450 
MElsaet@raotleyrice.com 

February 23, 2006 

Ms. Lyn Donaldson 

Chief FOIA Officer 

National Transportation Safety Board 

490 L'Enfant Plaza, SW 

Washington, DC 20594 

Re: Freedom of Information Act ("FOIA") Requests #20050013 - 20050016 

Dear Ms. Donaldson: 

I write to inquire about the status of four pending Freedom of Information Act 
("FOIA") requests before the National Transportation Safety Board ("NTSB"). On 
September 24, 2004, Mary Schiavo, Esq., of Motley Rice LLC requested reports, fligbt 
data recorder information and cockpit voice runs concerning the four flights hijacked on 
September 11, 2001 (a copy of our initial request is attached as Exhibit A). On October 
15, 2004, the NTSB acknowledged our request by letter, separating the request into four 
reference numbers (one for each flight). We were informed that the request would be 
"processed in accordance with your inquiry" (see NTSB correspondence attached as 
Exhibit B). We have not received any further communication from the NTSB in the 
interim. 

Pursuant to 5 U.S.C. § 552 (6)(A)(i), an agency must "determine within 20 days 
(excepting Saturdays, Sundays, and legal public holidays) after the receipt of any such 
request whether to comply with such request and shall immediately notify the person 
making such request of such determination and the reasons therefore, and of the right of 
such person to appeal to the head of the agency any adverse determination." Even under 
"unusual circumstances" (5 U.S.C. § (6)(B)(i)), an extension of no more than ten working 
days is allowed. Requestors never received any indication from the NTSB that "unusual 
circumstances" existed. In any event, the agency's delayed response has far exceeded the 
statutory deadline. 

Counsel has attempted on two occasions in the last week to contact the NTSB's 
FOIA office concerning the status of the aforementioned requests. The NTSB has failed 
to return messages on both occasions. We have no choice but to construe further silence 
as a negative determination and will pursue litigation according to the law. 



www.motkyiice.com MT, PLEASANT BARNWELL PROVIDENCE HARTFORD 

Motley Rice LLC »a BWDOBIM Bwo. 1750 Jackson St. jji South Main St. One Cormaat* Center. 

AnorneyiatLaw P.O Box 1792 P.O.BOxj«s P.O. Box 6067 10 Church St, ittH Fioor 

Mt. Pleasant, SC 1946s Barnwell, SC 1981* Providence. PJ 01940 Hartford, CT 06103 

843-216-9000 803-114-8800 401-457-7700 SfiQ-SSl-iSSt 

843-116-9450 FAX 803-JJ9-7048 FAX 4QI-4S7-7708 FAX 8SO-88l-I<IS2 FAX 
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-2- Febiuary 23, 2006 

Should you have any questions regarding this letter, please feel free to contact me 
at any time by phone at (843) 216-9250. Thank you for your consideration in this matter. 



Very .truly yours, 




